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 Abstract 

Fundamental rights constitute the principal constitutional mechanism for 
protecting human dignity, liberty, equality and justice against arbitrary 
exercise of state power. In Pakistan, the constitutional protection of 
fundamental rights exists within a distinctive normative framework in 
which modern constitutionalism operates alongside Islamic principles. This 
article critically reviews the relationship between Pakistani constitutional 
rights and Islamic jurisprudence by examining the constitutional protection 
of life, liberty and fair trial; freedom of speech and religious liberty; and 
gender equality and non-discrimination. Particular attention is given to 
Articles 9, 10, 10A, 19, 20 and 25 of the Constitution of the Islamic 
Republic of Pakistan, 1973, together with Articles 227 and 203D 
concerning the Islamic character of legislation and the jurisdiction of the 
Federal Shariat Court. The article further examines the concepts of Huquq 
al-Ibad and Maqasid al-Shari'ah as possible theoretical bridges between 
constitutional rights and Islamic jurisprudence. Judicial developments are 
analysed through leading decisions of the Supreme Court of Pakistan and 
the Federal Shariat Court, while the post-2025 constitutional restructuring 
and establishment of the Federal Constitutional Court are incorporated into 
the institutional analysis. The article argues that Pakistani 
constitutionalism and Islamic jurisprudence should not be understood 
through a simplistic binary of compatibility or conflict. Considerable 
convergence exists concerning protection of life, human dignity, justice, 
property, family and protection against arbitrary state action. Difficulties 
arise primarily in areas involving freedom of expression, religious liberty, 
gender-specific rules and the methodology used to reconcile classical 
jurisprudence with contemporary constitutional conditions. The article 
concludes that a constitutionally grounded, Maqasid-oriented and 
methodologically disciplined approach to contemporary Ijtihad can 
contribute to the development of a coherent rights jurisprudence in Pakistan. 
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INTRODUCTION 
The protection of fundamental rights is one of 
the defining characteristics of constitutional 
government. Modern constitutional systems seek 
to establish legal limits upon public authority and 
to provide individuals with enforceable 
protection against arbitrary interference with 
their life, liberty, dignity, equality and other 
legally recognised interests. The Universal 
Declaration of Human Rights similarly places 
life, liberty, security, equality before law, fair trial, 
freedom of religion and freedom of expression 
among fundamental human rights.¹ (OHCHR) 
Pakistan's constitutional order presents a 
particularly important context for examining 
these questions because fundamental rights 
operate within a constitutional system that 
expressly incorporates Islamic principles. The 
Constitution of the Islamic Republic of Pakistan, 
1973 guarantees fundamental rights principally 
through Chapter 1 of Part II, including security 
of person under Article 9, safeguards concerning 
arrest and detention under Article 10, fair trial 
and due process under Article 10A, freedom of 
speech under Article 19, freedom of religion 
under Article 20 and equality under Article 25. 
At the same time, Part IX establishes 
constitutional mechanisms relating to Islam, 
including Article 227 and the jurisdiction of the 
Federal Shariat Court. ² 
This constitutional structure creates an important 
jurisprudential question: how should 
fundamental rights be understood where modern 
constitutional principles and Islamic 
jurisprudence operate within the same legal 
order? 
The question cannot satisfactorily be answered by 
assuming either complete compatibility or 
inevitable conflict. Islamic jurisprudence itself is a 
diverse intellectual tradition containing different 
schools, methodologies and historical 
interpretations. Similarly, constitutional rights 
are not absolute and are frequently subject to 
limitations designed to protect competing public 
interests. 
The concept of Maqasid al-Shari'ah is especially 
relevant to this discussion. Classical Islamic 

jurisprudence identifies the preservation of 
essential human interests, including life, religion, 
intellect, lineage and property, as among the 
principal objectives of Islamic law. Contemporary 
scholarship has developed Maqasid beyond a 
narrow classification of legal necessities and has 
considered justice, human dignity, freedom, 
welfare and social development as relevant 
dimensions of Islamic legal reasoning. Jasser 
Auda, for example, advocates a systems approach 
that emphasises wholeness, multidimensionality, 
openness and purposefulness in interpreting 
Islamic law.³ (IIIT) 
A second relevant concept is Huquq al-Ibad, or 
rights owed between human beings. Unlike a 
purely individualistic conception of rights, this 
framework connects rights with reciprocal duties 
and moral responsibility. It therefore provides a 
potentially useful basis for examining the 
relationship between individual constitutional 
rights and collective social obligations. 
The Pakistani constitutional experience is 
historically complex. Islam has occupied different 
positions in Pakistan's constitutional 
development, ranging from a general normative 
limitation upon legislation to more institutionally 
enforceable forms of Islamic review. Martin Lau's 
examination of Pakistan's constitutional history 
demonstrates that the role of Islam has been 
central to the development of Pakistan's 
constitutional identity.⁴ (OUP Academic) 
Comparative scholarship similarly shows that 
Islamic constitutionalism should not be treated as 
a single model applicable uniformly across 
Muslim-majority states.⁵ (Annual Reviews) 
This article therefore undertakes a critical 
doctrinal review of selected fundamental rights 
and their relationship with Islamic jurisprudence. 
It focuses on three groups of rights. First, it 
examines life, liberty and fair trial under Articles 
9, 10 and 10A. Secondly, it examines freedom of 
speech and religious liberty under Articles 19 and 
20. Thirdly, it analyses equality and non-
discrimination under Article 25, particularly in 
relation to women and family law. 
The article further considers the role of superior 
courts. Historically, the Supreme Court 

https://www.ohchr.org/sites/default/files/UDHR/Documents/UDHR_Translations/eng.pdf?utm_source=chatgpt.com
https://iiit.org/en/book/maqasid-al-shariah-as-philosophy-of-islamic-law-a-systems-approach/?utm_source=chatgpt.com
https://academic.oup.com/book/5691/chapter-abstract/148787083?utm_source=chatgpt.com
https://www.annualreviews.org/content/journals/10.1146/annurev.lawsocsci.3.081806.112753?utm_source=chatgpt.com


INTERNATIONAL JOURNAL OF ADVANCED RESEARCH 

International Peer-Reviewed Research Journal 

ISSN (Online): 3106-7980 | ISSN (Print): 3106-7972 

Volume 3 • Issue 6 • October 2026 

https://ijournalar.com  | Rehman et al., 2026 | Page 1551 

developed an extensive fundamental-rights 
jurisprudence under its constitutional 
jurisdiction. However, the constitutional position 
changed significantly following the Constitution 
(Twenty-Seventh Amendment) Act, 2025, which 
established the Federal Constitutional Court and 
transferred important constitutional functions, 
including public-importance fundamental-rights 
jurisdiction, to that Court.⁶ (National Assembly 
of Pakistan) Accordingly, this article distinguishes 
between the historical contribution of the 
Supreme Court and the current constitutional 
allocation of jurisdiction. 
The central argument is that Pakistani 
constitutionalism can potentially accommodate a 
rights-oriented interpretation of Islamic law 
without treating Islamic jurisprudence merely as 
an obstacle to fundamental rights. The strongest 
basis for such reconciliation lies in justice, 
human dignity, Huquq al-Ibad, Maqasid al-Shari'ah 
and disciplined contemporary Ijtihad. 
 
Research Methodology and Conceptual 
Framework 
This article adopts a qualitative doctrinal and 
comparative legal methodology. It reviews 
constitutional provisions, legislation, judicial 
decisions, Islamic legal sources and contemporary 
academic scholarship. 
The primary legal sources include the 
Constitution of Pakistan, judgments of the 
Supreme Court, judgments of the Federal Shariat 
Court, decisions of the Federal Constitutional 
Court where relevant, and legislation concerning 
family law and fundamental rights. Islamic 
primary sources include selected Qur'anic 
principles and Prophetic traditions, while 
classical and contemporary juristic literature is 
used to contextualise their interpretation. 
The comparative method is not intended to 
establish that Pakistani constitutional law and 
Islamic jurisprudence constitute identical 
systems. Rather, the comparison considers four 
dimensions: 
1. the source of a right; 
2. the legal scope of the right; 
3. permissible limitations; 

4. institutional mechanisms for enforcement. 
The theoretical framework combines 
constitutionalism, rights theory, Huquq al-Ibad 
and Maqasid al-Shari'ah. Constitutionalism 
provides the basis for examining limitations on 
government power. Huquq al-Ibad provides an 
Islamic perspective on interpersonal rights and 
corresponding obligations. Maqasid al-Shari'ah 
provides a purposive methodology through which 
specific legal rules can be considered in light of 
broader objectives. 
Wael Hallaq's analysis of Islamic legal theory is 
particularly important because it demonstrates 
that Islamic jurisprudence developed through a 
sophisticated interaction between textual sources, 
legal methodology, juristic reasoning and social 
circumstances.⁷ (Cambridge University Press) 
Thus, historical fiqh should not automatically be 
equated with immutable divine law. 
This distinction is essential for the contemporary 
debate. Shariah represents the normative ideal of 
Islamic law, while fiqh represents human attempts 
to understand and formulate legal rules from 
Islamic sources. Consequently, acknowledging 
the authority of Shariah does not necessarily 
require treating every historical juristic opinion as 
beyond reinterpretation. 
 
Constitutional Foundations of Fundamental 
Rights in Pakistan 
The constitutional protection of rights begins 
with Article 8, which places fundamental rights 
in a superior position to ordinary legislation. 
Article 8 establishes that laws, customs and 
usages inconsistent with fundamental rights are, 
to the extent of inconsistency, void. This is a 
central expression of constitutional supremacy. 
The Supreme Court historically reinforced this 
principle in Benazir Bhutto v Federation of Pakistan, 
where the Court adopted an expansive approach 
to constitutional rights and public-interest 
standing.⁸ The case became particularly 
influential in the development of judicial 
protection of fundamental rights. 
The Court subsequently used its constitutional 
jurisdiction to address a broad range of social and 
legal issues. Darshan Masih v The State, for 

https://na.gov.pk/en/acts.php?utm_source=chatgpt.com
https://na.gov.pk/en/acts.php?utm_source=chatgpt.com
https://www.cambridge.org/core/books/history-of-islamic-legal-theories/771C6B38C237FB3CBE664C08096BB133?utm_source=chatgpt.com
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example, demonstrated the willingness of the 
superior judiciary to intervene in matters 
involving bonded labour and fundamental 
rights.⁹ The decision illustrated how 
constitutional rights can operate as instruments 
for protecting vulnerable persons rather than 
merely as abstract limitations upon government. 
The right to life was given an expansive 
interpretation in Shehla Zia v WAPDA. The Court 
treated Article 9 as extending beyond mere 
physical existence and recognised that the quality 
and safety of life can fall within constitutional 
protection.¹⁰ (Law and Policy Reform) 
This approach is significant for Islamic 
jurisprudential comparison. Protection of life 
corresponds closely with Hifz al-Nafs, traditionally 
recognised as one of the essential objectives of 
Shariah. 
The constitutional model therefore contains an 
important purposive dimension. Rights are not 
merely words in the constitutional text; they are 
interpreted in light of their underlying purposes. 
 
Life, Liberty and Fair Trial: Articles 9, 10 and 
10A 
Article 9 and the Right to Life 
Article 9 provides that no person shall be 
deprived of life or liberty except in accordance 
with law. The provision establishes legality as a 
fundamental condition for state interference with 
the most basic interests of an individual. 
The decision in Shehla Zia represents an 
important expansion of this protection. The 
Court's recognition that "life" includes 
dimensions of health, safety and dignified 
existence illustrates the capacity of constitutional 
adjudication to respond to new forms of harm.¹¹ 
(Law and Policy Reform) 
Islamic jurisprudence provides a strong parallel. 
The preservation of life constitutes Hifz al-Nafs, 
one of the essential Maqasid. Qur'anic principles 
concerning the sanctity of human life reinforce 
this objective, particularly Qur'an 5:32. 
The convergence is therefore significant. Both 
frameworks recognise human life as a protected 
interest of exceptional importance. 
The difference lies principally in legal 

methodology. Constitutional law expresses the 
protection through enforceable legal rights 
against the state, whereas Islamic jurisprudence 
approaches protection of life through a 
combination of rights, duties, morality and divine 
accountability. 
 
Liberty and Arbitrary State Action 
Personal liberty is protected not only by Article 9 
but also by Article 10, which establishes 
procedural safeguards in cases of arrest and 
detention. 
The constitutional requirement that deprivation 
of liberty occur according to law embodies a basic 
rule-of-law principle: state power must be legally 
authorised and procedurally constrained. 
Islamic jurisprudence similarly contains strong 
principles against arbitrary deprivation of liberty. 
Justice ('adl) and procedural fairness are central 
concepts within Islamic adjudication. The 
requirement of evidence, the opportunity to 
respond to allegations and the prohibition of 
arbitrary punishment demonstrate that legal 
authority is not equivalent to unrestricted 
authority. 
This comparison suggests that the substantive 
objectives of constitutional due process and 
Islamic justice are often closer than their 
institutional structures initially suggest. 
 
Article 10A and Fair Trial 
Article 10A was inserted through the Eighteenth 
Amendment in 2010 and expressly guarantees 
fair trial and due process. The provision covers 
both civil rights and obligations and criminal 
charges. 
The constitutional importance of Article 10A has 
been repeatedly recognised by the superior 
courts. In a constitutional judgment concerning 
military trials, the Supreme Court emphasised 
that fundamental rights cannot ordinarily be 
taken away through ordinary legislation and 
described fair trial as an integral constitutional 
guarantee.¹² (Supreme Court of Pakistan) 
The international dimension is also relevant. 
Pakistan ratified the International Covenant on 
Civil and Political Rights (ICCPR) in 2010, 

https://lpr.adb.org/resource/shehla-zia-and-others-vs-wapda-pld-1994-sc-693-pakistan?utm_source=chatgpt.com
https://lpr.adb.org/resource/shehla-zia-and-others-vs-wapda-pld-1994-sc-693-pakistan?utm_source=chatgpt.com
https://www.supremecourt.gov.pk/downloads_judgements/const.p._24_2023_an_10012024_r.pdf?utm_source=chatgpt.com
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under which Articles 9 and 14 protect liberty and 
fair-trial rights respectively.¹³ (United Nations 
Treaty Collection) 
Islamic jurisprudence similarly values procedural 
justice. The administration of justice requires 
impartial adjudication, credible evidence, hearing 
of the parties and protection against arbitrary 
punishment. 
Thus, there is substantial convergence concerning 
the objective of fair adjudication, although the 
sources and technical rules may differ. 
The comparative conclusion should nevertheless 
remain cautious. It would be inaccurate to claim 
that Islamic due process and modern 
constitutional due process are identical. 
Contemporary fair-trial law incorporates concepts 
such as institutional independence, legal 
representation and procedural safeguards that 
developed within modern constitutional systems. 
Islamic jurisprudence, meanwhile, developed its 
own evidentiary and adjudicatory principles in 
historically different institutional settings. 
The more defensible conclusion is that both 
traditions contain normative resources capable of 
supporting protection against arbitrary 
adjudication. 
 
Freedom of Speech and Religious Liberty 
Article 19 and Freedom of Expression 
Article 19 recognises freedom of speech and 
expression while permitting constitutionally 
defined restrictions. The right therefore exists 
within a framework of balancing individual 
freedom against competing constitutional 
interests. 
This structure resembles the broader 
international approach. Article 19 of the ICCPR 
protects freedom of expression but permits 
certain restrictions where provided by law and 
necessary for recognized legitimate interests. ¹⁴ 
The Islamic jurisprudential approach is more 
difficult to translate into a modern constitutional 
category. Islamic sources emphasize truthfulness, 
justice, consultation (Shura), accountability and 
responsible speech. Qur'an 4:135, for example, 
commands believers to stand firmly for justice, 
while Qur'an 33:70 instructs believers to speak 

words that are upright. 
At the same time, Islamic jurisprudence contains 
restrictions upon forms of speech considered 
harmful, defamatory, false or socially destructive. 
The important analytical distinction is therefore 
between freedom of expression and unrestricted 
expression. Neither constitutional law nor 
Islamic jurisprudence necessarily treats speech as 
an unlimited right.The central question becomes 
whether restrictions are: 
• legally grounded; 
• directed toward a legitimate objective; 
• proportionate or reasonably connected to that 

objective; and 
• consistent with the wider constitutional or legal 

order. 
This is an area where contemporary Pakistani 
jurisprudence would benefit from greater 
methodological clarity. 
 
Article 20 and Religious Liberty 
Article 20 protects the right of every citizen to 
profess, practice and propagate religion, subject 
to law, public order and morality. It also protects 
religious denominations and sects in relation to 
their institutions. 
The Supreme Court's judgment in Suo Motu Case 
No 1 of 2014 is especially significant. The Court 
discussed the constitutional position of religious 
minorities and emphasized the importance of 
religious conscience and minority protections.¹⁵ 
(Supreme Court of Pakistan) 
The judgment is important for another reason: it 
demonstrates that religious liberty can be 
explained not only through liberal constitutional 
theory but also through Islamic values concerning 
tolerance, dignity and protection of minorities. 
Pakistan's international commitments are 
relevant as well. The ICCPR protects freedom of 
thought, conscience and religion under Article 
18, while the UDHR protects freedom of religion 
under Article 18.¹⁶ 
Pakistan's constitutional framework therefore 
exists within a wider international rights 
environment. However, the constitutional Islamic 
provisions create additional interpretive 
questions concerning the extent to which 

https://treaties.un.org/Pages/showActionDetails.aspx?clang=_en&objid=08000002802908c3&utm_source=chatgpt.com
https://treaties.un.org/Pages/showActionDetails.aspx?clang=_en&objid=08000002802908c3&utm_source=chatgpt.com
https://www.supremecourt.gov.pk/downloads_judgements/smc_1_2014.pdf?utm_source=chatgpt.com
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international standards can influence domestic 
constitutional interpretation. 
 
Classical and Contemporary Islamic 
Formulations 
Religious liberty is among the areas in which 
historical Islamic jurisprudence and 
contemporary human-rights discourse can 
generate significant tension. 
One reason is historical context. Classical 
Muslim jurists developed rules concerning 
religious identity, political membership, apostasy 
and non-Muslim communities in societies that 
were not structured according to the modern 
nation-state model of equal citizenship. 
Modern constitutional citizenship differs 
significantly from those historical arrangements. 
Contemporary Islamic scholarship has therefore 
developed competing approaches. Some scholars 
emphasize continuity with classical doctrine, 
while others argue that principles such as non-
coercion, human dignity, citizenship and public 
welfare require reinterpretation. 
Ann Elizabeth Mayer has cautioned against 
treating "Islamic human rights" as a monolithic 
category, emphasizing the diversity of Islamic 
rights discourse and the political context in 
which particular formulations are developed.¹⁷ 
(Routledge) 
The Pakistani constitutional debate should 
consequently avoid simplistic propositions that 
Islam either completely guarantees or completely 
rejects modern religious liberty. 
 
Gender Equality and Non-Discrimination 
under Article 25 
Article 25 establishes equality before law and 
equal protection of law while prohibiting 
discrimination on the basis of sex and permitting 
special provisions for the protection of women 
and children. The provision contains both formal 
equality and the possibility of protective 
differentiation. This distinction is essential to the 
Islamic jurisprudential debate. 
 
Equality and Human Dignity 
Islamic sources strongly affirm the equal moral 

worth of human beings. Qur'an 49:13 emphasises 
that human beings originate from a common 
humanity and that superiority is not based upon 
race, tribe or social status. 
The Qur'anic concept of human dignity is also 
significant. Qur'an 17:70 describes humanity as 
honoured. 
These principles provide a strong foundation for 
arguing that women and men possess equal 
human dignity. 
However, Islamic jurisprudence historically 
developed different rules in some areas of family 
law, inheritance and financial responsibility. 
The existence of differentiated rules does not 
automatically answer the contemporary 
constitutional question. The legal analysis must 
determine whether a particular distinction 
remains justified within the constitutional 
framework and whether the historical rationale of 
a rule continues to operate under contemporary 
circumstances. 
 
Equality Does Not Necessarily Mean Identical 
Treatment 
A major analytical mistake is to equate equality 
with identical treatment in every 
circumstance.Constitutional equality generally 
permits reasonable distinctions where a legitimate 
objective exists and where the distinction is not 
arbitrary.Islamic jurisprudence similarly contains 
differentiated legal rules in specific contexts.The 
real question is therefore whether a particular 
distinction is: 
1. based upon an authentic legal source; 
2. properly interpreted; 
3. directed toward a legitimate objective; 
4. consistent with justice; and 
5. capable of being reconciled with the 
contemporary constitutional framework. 

 
Pakistani Family Law 
Pakistan's family-law system provides an 
important example of interaction between 
Islamic jurisprudence, legislation and judicial 
interpretation. 
The Muslim Family Laws Ordinance 1961 
introduced significant statutory regulation of 

https://www.routledge.com/Islam-and-Human-Rights-Tradition-and-Politics/Mayer/p/book/9780813344676?utm_source=chatgpt.com
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Muslim family relations.¹⁸ The Family Courts Act 
1964 established a specialised framework for 
resolving family disputes.¹⁹ (Pakistan Code) 
The Supreme Court's decision in Khurshid Bibi v 
Baboo Muhammad Amin remains particularly 
important concerning khula.²⁰ The case illustrates 
the capacity of Pakistani courts to engage with 
Islamic jurisprudence in a manner responsive to 
the protection of women's interests. 
Recent Federal Shariat Court jurisprudence has 
continued to consider khula as a matter of Islamic 
jurisprudence. A 2025 judgment considered the 
Qur'anic basis of khula and the circumstances in 
which a judge may grant dissolution where the 
husband does not agree.²¹ (Federal Shariat Court) 
This is important because it demonstrates that 
Islamic family law continues to be interpreted 
institutionally rather than merely reproduced 
mechanically from historical texts. 
 
Contemporary Ijtihad and Gender Justice 
Ihsan Yilmaz's analysis of Federal Shariat Court 
jurisprudence argues that the Court has engaged 
in forms of collective Ijtihad in relation to gender 
equality, women's rights and family life.²² (Taylor 
& Francis Online) 
The significance of this scholarship is 
methodological. It challenges the assumption that 
Islamic jurisprudence is necessarily 
static.However, contemporary Ijtihad must 
remain methodologically disciplined. It cannot 
simply replace textual reasoning with personal 
preference. Rather, it should engage with 
Qur'anic principles, Sunnah, juristic 
methodologies, Maslahah, Maqasid and the 
realities of contemporary society. 
 
Judicial Interpretation and the Institutional 
Framework 
The relationship between constitutional rights 
and Islamic jurisprudence cannot be understood 
without considering institutional 
structures.Historically, the Supreme Court of 
Pakistan played a major role in developing 
fundamental-rights jurisprudence. Cases such as 
Benazir Bhutto, Darshan Masih and Shehla Zia 
demonstrated the capacity of the Court to use 

constitutional jurisdiction to protect vulnerable 
persons and expand the substantive meaning of 
rights.²³The Federal Shariat Court represents a 
different constitutional mechanism. Article 203D 
authorises it to examine whether a law or 
provision of law is repugnant to the injunctions 
of Islam as laid down in the Qur'an and 
Sunnah.²⁴ (Pakistani)Its jurisdiction is 
constitutionally defined and is not identical to 
the general constitutional jurisdiction historically 
exercised by the Supreme Court. 
 
The Post-2025 Constitutional Position 
For a contemporary article, an important 
qualification is necessary.The Constitution 
(Twenty-Seventh Amendment) Act, 2025 
fundamentally restructured constitutional 
adjudication by establishing the Federal 
Constitutional Court. The new Article 175E 
gives that Court jurisdiction where a question of 
public importance concerning enforcement of 
fundamental rights is involved.²⁵ (Pakistan 
Kanoon) 
The amendment also altered Article 189 so that 
decisions of the Federal Constitutional Court are 
binding on all other courts, including the 
Supreme Court, whereas Supreme Court 
decisions are not binding upon the Federal 
Constitutional Court.²⁶ (Pakistan Kanoon) 
This development significantly changes the 
institutional analysis of constitutional 
rights.Accordingly, the traditional formulation of 
a direct institutional comparison between 
"Supreme Court versus Federal Shariat Court" is 
now incomplete. The contemporary institutional 
structure involves at least three relevant judicial 
institutions: 
• the Federal Constitutional Court for 

constitutional interpretation and specified 
fundamental-rights jurisdiction; 

• the Supreme Court for its remaining appellate 
and other constitutional functions; and 

• the Federal Shariat Court for its 
constitutionally defined Islamic-review 
jurisdiction. 

The Federal Constitutional Court has already 
begun interpreting its new constitutional role. In 

https://pakistancode.gov.pk/alpha/LGu0xBD?action=inactive&page=1&year=1961&utm_source=chatgpt.com
https://www.federalshariatcourt.gov.pk/Judgments/Shariat%20Petition%2016-I%20of%202022%20Haji%20Saif%20ur%20Rehman%20vs%20Govt%20of%20Pakistan%20-%20Khulla.pdf?utm_source=chatgpt.com
https://www.tandfonline.com/doi/full/10.1080/09596410.2014.883200?utm_source=chatgpt.com
https://www.tandfonline.com/doi/full/10.1080/09596410.2014.883200?utm_source=chatgpt.com
https://www.pakistani.org/pakistan/constitution/part7.ch3A.html?utm_source=chatgpt.com
https://pakistankanoon.com/statutes.php/Constitution-of-Pakistan/Article-175-E/?utm_source=chatgpt.com
https://pakistankanoon.com/statutes.php/Constitution-of-Pakistan/Article-175-E/?utm_source=chatgpt.com
https://pakistankanoon.com/statutes.php/Constitution-of-Pakistan/Article-189/?utm_source=chatgpt.com
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a 2025 judgment, it noted that the Twenty-
Seventh Amendment restructured the 
distribution of constitutional judicial power and 
that its constitutional interpretation function 
now occupies a distinct position within the 
judicial hierarchy.²⁷ (FCCP)This institutional 
transformation should be incorporated into 
contemporary scholarship on Pakistani 
constitutional rights. 
 
Federal Shariat Court and Islamic Review 
The Federal Shariat Court's jurisdiction under 
Article 203D allows it to examine laws for 
repugnancy with Islamic injunctions. If a 
provision is declared repugnant, the 
constitutional mechanism provides for 
governmental steps to bring the law into 
conformity.²⁸ (Pakistani)The Court therefore 
occupies a distinctive position: it is neither simply 
a conventional constitutional court nor merely a 
religious advisory body. Its jurisdiction is itself 
constitutionally created. The existence of this 
specialized institution creates a form of 
constitutional pluralism. Rather than assuming 
that constitutional rights and Islamic review must 
necessarily compete, the institutional structure 
can be understood as establishing different 
constitutional pathways for legal reasoning. 
 
Convergence and Doctrinal Tension 
The comparative review identifies substantial 
convergence between constitutional rights and 
Islamic jurisprudence. 
 
Protection of Life 
Article 9 and Hifz al-Nafs both prioritise 
protection of human life. 
 
Human Dignity 
Article 14's protection of dignity corresponds 
with Islamic concepts of human honour and 

dignity. 
Justice 
Constitutional equality, fair trial and judicial 
review reflect objectives that can be related to the 
Islamic principle of 'Adl. 
 
Property 
Constitutional property rights correspond with 
Hifz al-Mal. 
 
Family 
Family protection is recognised by both Pakistani 
law and Islamic jurisprudence. 
 
Protection from Arbitrary State Action 
The rule of law and constitutional due process 
have strong conceptual parallels with Islamic 
principles against arbitrary injustice.However, 
substantial questions remain concerning freedom 
of expression, religious liberty and gender-specific 
legal rules.The appropriate response is not to 
deny these differences but to examine their 
causes.Some differences arise from genuine 
differences in normative principles. Others result 
from differences between classical legal 
institutions and the modern constitutional state. 
Still others arise because historical juristic 
interpretations represent particular human 
interpretations of Islamic sources rather than the 
only possible interpretation.This distinction 
provides space for disciplined contemporary 
Ijtihad. 
 
Maqasid al-Shari'ah and Modern Ijtihad as a 
Framework for Reform 
The most promising theoretical bridge between 
constitutional rights and Islamic jurisprudence is 
the purposive approach represented by Maqasid 
al-Shari'ah.A conventional formulation of the 
essential Maqasid includes: 

 
 
 
 
 
 

https://www.fccp.gov.pk/download/eyJpdiI6ImlWaGl2aUJzUjZHaHc2bUNBcHZSNHc9PSIsInZhbHVlIjoid2pLNFZOZ2Y5VnpTSGZFQkcwaSt2Zz09IiwibWFjIjoiMjNjZGU4OWVjNmNhMTk3NmE5ZDZkY2Y3MzdmNjg5YjZjOGRmMjY2MjY3MzMwNTE2Y2VlNDc0YWJmNzA5ZDNmNSIsInRhZyI6IiJ9?utm_source=chatgpt.com
https://www.pakistani.org/pakistan/constitution/part7.ch3A.html?utm_source=chatgpt.com
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Table 1. Maqasid al-Shari'ah and Modern Ijtihad as a Framework for Reform 

Islamic objective Contemporary constitutional relevance 

Hifz al-Nafs Life, health and personal security 

Hifz al-'Aql Education and intellectual development 

Hifz al-Din Religion and religious liberty 

Hifz al-Nasl Family and child protection 

Hifz al-Mal Property and economic security 

'Adl Equality and justice 

Human dignity Protection from degrading treatment 

 
These correspondences should not be 
understood as suggesting that each constitutional 
right is simply a direct equivalent of a Maqsad. 
The relationship is interpretive rather than 
mechanical.Auda's systems approach is 
particularly valuable because it places purpose at 
the centre of Islamic legal analysis and seeks to 
understand legal rules within larger systems of 
justice, welfare, freedom and human 
development.²⁹ (IIIT) 
This approach can support contemporary Ijtihad 
in three ways. 
First, it allows jurists to identify the purpose 
behind a legal rule. 
Secondly, it allows consideration of changing 
circumstances. 
Thirdly, it permits comparison between different 
legal means for achieving the same underlying 
objective. 
However, this approach must not become an 
unrestricted licence for judicial policymaking. 
Contemporary Ijtihad should remain grounded in 
recognised Islamic legal methodology.Hallaq's 
work demonstrates that Islamic legal theory 
historically developed through complex methods 
of interpretation, reasoning and juristic 
authority.³⁰ (Cambridge University Press) 
Accordingly, modern Ijtihad should be based 
upon: 
• textual analysis; 
• Usul al-Fiqh; 
• Maqasid; 
• Maslahah; 
• awareness of historical context; 

• contemporary social realities; and 
• constitutional principles. 
Such an approach could provide a more 
intellectually credible bridge between Islamic 
jurisprudence and constitutional rights. 
 
International Human Rights and Pakistan's 
Constitutional Framework 
Pakistan's domestic constitutional framework 
does not operate in isolation from international 
human-rights law. 
Pakistan ratified the ICCPR in 2010.³¹ (United 
Nations Treaty Collection) It also acceded to the 
Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW) in 
1996 and ratified the Convention on the Rights 
of the Child in 1990.³² (United Nations Treaty 
Collection) 
These instruments are relevant to the 
interpretation and development of rights 
discourse, although their precise domestic legal 
effect depends upon Pakistan's constitutional and 
legislative framework. 
The international framework also demonstrates 
that many rights commonly described as 
"Western" have become part of a wider global 
legal discourse. 
At the same time, Islamic states have developed 
their own human-rights formulations. The 
Organisation of Islamic Cooperation adopted the 
Cairo Declaration on Human Rights in Islam in 
1990.³³ (OIC-OCI) 
The existence of these instruments demonstrates 
that the relationship between Islam and human 
rights is an active field of legal and intellectual 

https://iiit.org/en/book/maqasid-al-shariah-as-philosophy-of-islamic-law-a-systems-approach/?utm_source=chatgpt.com
https://www.cambridge.org/core/books/history-of-islamic-legal-theories/771C6B38C237FB3CBE664C08096BB133?utm_source=chatgpt.com
https://treaties.un.org/Pages/showActionDetails.aspx?clang=_en&objid=08000002802908c3&utm_source=chatgpt.com
https://treaties.un.org/Pages/showActionDetails.aspx?clang=_en&objid=08000002802908c3&utm_source=chatgpt.com
https://treaties.un.org/Pages/showActionDetails.aspx?clang=_en&objid=0800000280004287&utm_source=chatgpt.com
https://treaties.un.org/Pages/showActionDetails.aspx?clang=_en&objid=0800000280004287&utm_source=chatgpt.com
https://www.oic-oci.org/topic/?lan=en&t_id=20408&t_ref=11631&utm_source=chatgpt.com
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debate rather than a settled opposition. 
The more productive question for Pakistan is 
therefore how domestic constitutional law, 
Islamic jurisprudence and international human-
rights standards can be interpreted in a coherent 
manner. 
Challenges and Doctrinal Gaps 
Several challenges remain. 
 
Fragmentation of Legal Reasoning 
Constitutional rights, Islamic law, statutory law 
and international human-rights law are 
sometimes discussed separately. Greater 
interdisciplinary reasoning is needed. 
 
Classical Jurisprudence and Contemporary 
Society 
Historical juristic rules were often formulated in 
circumstances substantially different from those 
of the contemporary nation-state.This does not 
make classical jurisprudence irrelevant. It means 
that its methodological application requires care. 
 
Inconsistent Judicial Approaches 
Differences between judicial decisions can 
generate uncertainty concerning the scope of 
rights. 
 
Institutional Complexity 
The post-2025 establishment of the Federal 
Constitutional Court adds another institutional 
dimension to constitutional adjudication. This 
may ultimately strengthen constitutional 
specialisation, but it also requires clear doctrines 
concerning institutional boundaries and 
precedent. 
 
Implementation 
A constitutional right is meaningful only when it 
can be practically enforced. Delay, limited legal 
awareness, unequal access to justice and 
institutional weaknesses may undermine the 
practical value of constitutional guarantees. 
 
 
 
 

Recommendations 
The following reforms are proposed. 
 
Develop a Coherent Rights Interpretation 
Methodology 
Constitutional courts should articulate clearer 
principles concerning legality, reasonableness, 
proportionality and permissible restrictions. 
 
Strengthen Maqasid-Based Scholarship 
Pakistani law schools should encourage 
interdisciplinary research involving constitutional 
law, Islamic jurisprudence, human rights and 
Maqasid al-Shari'ah. 
 
Promote Methodologically Disciplined Ijtihad 
Contemporary Islamic legal questions should be 
addressed through qualified Ijtihad rather than by 
simply reproducing historical rulings without 
contextual analysis. 
 
Distinguish Shariah from Fiqh 
Academic and judicial discourse should clearly 
distinguish divine normative principles from 
historically situated human interpretations. 
 
Protect Religious Minorities 
Article 20 should continue to receive a rights-
protective interpretation consistent with 
constitutional guarantees of religious freedom 
and the Islamic principles of justice and dignity. 
Strengthen Gender Justice 
Article 25 should be interpreted in conjunction 
with relevant family legislation and Islamic 
jurisprudence to promote substantive justice 
while maintaining methodological fidelity to 
Islamic legal sources. 
 
Encourage Judicial Dialogue 
The Federal Constitutional Court, Supreme 
Court and Federal Shariat Court should, within 
their respective constitutional jurisdictions, 
develop jurisprudential dialogue concerning 
rights, constitutionalism and Islamic principles. 
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Improve Access to Justice 
Constitutional rights require effective remedies. 
Legal aid, judicial efficiency and implementation 
mechanisms should therefore form part of any 
broader fundamental-rights reform programme. 
 
Conclusion 
The relationship between fundamental rights and 
Islamic jurisprudence in Pakistan cannot 
adequately be described through the simplistic 
proposition that constitutional rights are 
Western while Islamic law is inherently opposed 
to them. Such an approach overlooks the internal 
diversity of Islamic jurisprudence and the 
purposive nature of constitutional interpretation. 
Pakistan's Constitution contains both a 
comprehensive catalogue of fundamental rights 
and explicit Islamic constitutional provisions. 
Articles 9, 10, 10A, 19, 20 and 25 protect major 
dimensions of individual liberty, while Article 
227 and the Federal Shariat Court establish 
mechanisms for relating legislation to Islamic 
injunctions. 
The comparison undertaken in this article 
demonstrates significant areas of convergence. 
The constitutional protection of life corresponds 
closely with Hifz al-Nafs. Equality, dignity and fair 
trial can be understood alongside Islamic 
principles of justice and human honour. 
Protection of property, family and freedom from 
arbitrary treatment also has substantial Islamic 
jurisprudential support. 
The areas of greatest difficulty concern religious 
liberty, freedom of expression and gender-specific 
legal rules. These questions require more 
sophisticated analysis than simple claims of 
compatibility or incompatibility. 
The judicial experience demonstrates that 
development is possible. The Supreme Court's 
historical fundamental-rights jurisprudence 
expanded constitutional protection in cases such 
as Benazir Bhutto, Darshan Masih and Shehla Zia. 
The Federal Shariat Court has also engaged in 
contemporary Islamic interpretation, including 
questions concerning women's rights and family 
law. The jurisprudence of Khurshid Bibi illustrates 
the possibility of developing family law through 

Islamic reasoning in response to contemporary 
conditions. 
The constitutional restructuring of 2025 adds a 
further dimension. The creation of the Federal 
Constitutional Court has changed the 
institutional architecture of constitutional 
adjudication, and its decisions now occupy a 
constitutionally superior precedential position 
over the Supreme Court on questions of law 
within its domain.³⁴ (Pakistan Kanoon) 
This development makes it particularly important 
for future scholarship to examine the relationship 
between the Federal Constitutional Court, 
Supreme Court and Federal Shariat Court rather 
than relying exclusively on the pre-2025 
constitutional structure. 
Ultimately, Pakistan does not necessarily face a 
choice between fundamental rights and Islamic 
jurisprudence. A more constructive constitutional 
model may be developed through the interaction 
of constitutional supremacy, human dignity, 
Huquq al-Ibad, Maqasid al-Shari'ah and disciplined 
contemporary Ijtihad. 
Such a model would not require the 
abandonment of Islamic jurisprudence or the 
uncritical adoption of external rights models. 
Instead, it would require serious engagement 
with the purposes of law, the constitutional text, 
judicial precedent, Islamic legal methodology and 
contemporary social realities. 
The objective should therefore be the 
development of a rights-protective Islamic 
constitutional jurisprudence that is faithful to 
Pakistan's constitutional identity while capable of 
responding to contemporary questions of liberty, 
equality, dignity and justice. 
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